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EXECUTIVE SUMMARY 



Introduction 

1. Section 151 of the Companies Act 1985 makes it unlawful 
for a company to give financial assistance for the acquisition 
of its shares. It implements Article 23 of the Second Company 
Law Directive which contains a similar, narrower, prohibition 
for public companies only. Sections 152-158 set out a number 
of related provisions including exemptions and a gateway 
procedure under which private companies are permitted to 
provide financial assistance provided certain conditions are 
met. 

2. The main . objective of sections 151-158 is to prevent 
financial assistance being given which would deplete the 
capital of a company in a manner likely to be prejudicial to 
the interests of creditors, shareholders or the company 
itself. However, the law has been criticised as being 
uncertain in scope and liable to prohibit some transactions 
which may be innocent or in the interest of the company. 

These criticisms have increased in the light of the decision 
of the House of Lords in Bradv v Bradv [1989], the result of 
which was to cast doubt on the scope of one of the key 
exemptions contained in section 153 of the Act. 

3 . As part of a wider review of company law announced by 
Neil Hamilton in November 1992, the Department set up a 
working party of business people, members of the accountancy 
and legal professions and DTI officials to examine sections 
151-158 of the Companies Act 1985. This working party has 
identified a number of approached to legislative reform and a 
possible way forward. The Department is seeking views on 
these and on the problems caused by section 151. It will 
then consider, in the light of responses received to the 
consultation, whether legislative reform is required and if 
so, what. 



Alternative approaches to reform 

4. Three main approaches for reform of the law for public 
companies have been identified. These are to amend the 
existing sections 151-154; to reproduce Article 23 of the 
Second Directive; and to restructure sections 151-154. The 
third of these appears to offer the greatest scope for 
improvement of the existing legislation. A possible way 
forward is therefore discussed in more detail below. 

5. For private companies, there are strong arguments against 
disapplying section 151 entirely. However, any clarification 
or relaxation of the existing prohibition should be extended 
to private companies; and the Department also wishes to 
explore the scope for simplification of the gateway procedure. 
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A possible vav forward 



A. two -tier structure 

6. Views are sought on a restructuring of the existing 
legislation under which the prohibition would be split into 
two tiers. The first tier would simply implement Article 23 
of the Second Directive. It would therefore apply only to 
public companies and would cover only those types of financial 
assistance prohibited by the Second Directive. The gateway 
procedure would not be available to financial assistance 
prohibited by this tier. 

7. The second tier would apply to other types of financial 

assistance by public companies (for example financial 
assistance by subsidiaries for the purpose of an acquisition 
of shares in its parent company) and financial assistance by 
private companies. The gateway procedure would apply to all 
financial assistance prohibited by the second tier, includino 
that provided by public companies! g 

8. A number of specific exemptions would exist. Those 
currently contained in sections 153(3) and 153(4) of the 1985 
Act would be common to both tiers. In addition, further 
consideration would be given to a number of other exemptions, 
in particular a “predominant reason" or similar exemption and 
a "de minimis" exemption. Views are sought on the case for 
such exemptions and on how they might be defined. If the view 
was taken that such exemptions were desirable, they could be 
included in the second tier. They could only be included in 
the first tier if compatible with the Second Directive. This 
would depend on their scope and definition in the light of 
consultation. 

9. This approach should offer a number of advantages. It 
should enable the UK to draft legislation which would better 
prohibit objectionable financial assistance while permitting 
innocent financial assistance. By bringing UK legislation 
closer to that of the Second Directive, it should reduce the 
scope for uncertainty which may arise from having UK 
legislation which is different from the EC legislation it 
implements. It should also provide greater flexibility for 
business by ensuring that the gateway procedure is made 
available to all types of financial assistance which are not 
prohibited by the Second Directive. 

Simplification of the gateway procedure 

10. The working party has identified a number of possible 

options for simplifying the gateway procedure (under which 
private companies are permitted to give financial assistance) 
on which views are sought; * 

~ removal of the net assets test (under which the gateway 

ptocedure may only be used if the financial assistance 

* 4 
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does not reduce the net assets of the company or, to the 
extent that they are reduced, is provided out of 
distributable profits) in section 155(2); 

- amendments to the terms of the directors' statement 
and/ or the auditors' report required under section 156; 

- relaxing the procedure for shareholder approval in 
section 157; 

- extending the time period in section 158 within which 
financial assistance must be given. 



Penalties 



11. The Department wishes to consider whether more flexible 
or different penalties for breaches of section 151 should be 
introduced . 

Position of Third Parties 

12. Views are also sought on whether and if so, how, the 
validity of transactions and the position of innocent third 
parties in the event of a breach of section 151 should be 
clarified. 

Questions on which views are sought 

13 . Views are invited on the problems caused by the existing 
legislation; on the options for reform set out in the paper; 
on the suggested way forward; and on the questions of 
penalties and the position of third parties in the case of a 
breach of section 151. Detailed questions on which views 
are sought are set out in Section 7 and Section 10 of the main 
paper . 



IV - Date for Responses 

14. Responses are sought by 14th January 1994 and should be 
addressed to: Miss Melanie Lehmann, Companies Division, 

Department of Trade & Industry, Room 502, 10-18 Victoria 
Street, London SW1H ONN. 
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FINANCIAL ASSISTANCE BY A COMPANY FOR THE PURCHASE OF ITS OWN 
SHARES 

CONSULTATIVE DOCUMENT ON PROPOSALS FOR REFORM OF SECTIONS 151- 
158 OF THE COMPANIES ACT 1985 



SECTION 1 - INTRODUCTION 

1.1. Section 151 of the Companies Act 1985 makes it 
unlawful for a company to give financial assistance for the 
acquisition of its shares by third parties and imposes 
specific criminal penalties. The prohibition on financial 
assistance has often been identified as an area of company law 
which causes difficulties for users. In particular it has 
been suggested that it is uncertain in scope and that it acts 
as an obstacle to innocent transactions. 

1.2 DTI Ministers announced in November 1992 that the 
Department was proposing to review a number of areas of 
company law. The purpose of the review was to see whether 
the existing legislation achieved its aims simply and whether 
its provisions could be readily understood and imposed the 
minimum burdens on business. In order to secure the early 
involvement of those with direct experience of company law, a 
number of working groups consisting of business people and 
members of the legal and accountancy professions as well as 
DTI officials were established in order to look at the 
existing legislation and consider the way forward for the 
review. One such working group was set up to look at 
sections 151-158 of the Companies Act 1985. 

1.3 With the help of the working group, the Department has 
now produced this consultative document. Its purpose is to 
examine the objectives of a prohibition on financial 
assistance and the problems caused by the existing 
legislation; and to seek views on some approaches to reform 
and a possible way forward. The Department will then 
consider in the light of the responses received whether 
legislative changes are required. 
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1.4 The Department's main objectives are to consider what 
scope exists for; 

- removing prohibitions on innocent transactions; 

- clarifying the law so that it is more easily 
understood by business and practitioners. 

This does not mean that new legislation is in sight; however, 
early consultation will enable the Department to take full 
advantage of any legislative opportunity which arises. 



SECTION 2 - DESCRIPTION OF THE LAW 

2 . 1 The relevant law regarding the prohibition on the 
giving of financial assistance is contained in sections 151- 
158 of the Companies Act 1985 and Article 23 of the Second 
Company Law Directive on the maintenance and alteration of the 
capital of public limited companies (77/91/EEC). Article 23 
states that: 

"A company may not advance funds, nor make loans, nor 
provide security, with a view to the acquisition of its 
shares by a third party.” 

2.2 There are limited exemptions from Article 23 for banks 
and other financial institutions, for shares acquired by or 
for employees and for acquisitions by investment companies 
with fixed capital. 

2.3. Section 151 lays down a prohibition on the provision by 
a company or its subsidiaries of financial assistance directly 
or indirectly for the acquisition of its shares. It also 
prohibits a company or its subsidiaries from giving financial 
assistance for the purpose of reducing or discharging any 
liabilities incurred in the purchase of its shares. Section 
151(3) states that any company in breach of the section is 
liable to a fine, and any officer who is in default is liable 
to imprisonment or a fine or both. 

2.4. "Financial assistance” is defined in section 152 as any 
assistance by way of a gift; a guarantee, security, indemnity; 
release or waiver; a loan or any similar agreement; and other 
assistance by a company the effect of which is to reduce the 
net assets of the company to a material extent or by a company 
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which has no net assets. Section 152 also sets out the other 
definitions relevant to the prohibition on financial 
assistance. 

2.5. Section 153 sets out certain exceptions to the 
prohibition in section 151. Section 153(1) excludes 
financial assistance from the prohibition in section 151 if 
the company's principal purpose in giving the assistance is 
not for the acquisition, or the giving of the assistance is an 
incidental part of some larger purpose, and if the assistance 
is given in good faith in the interests of the company. 

Section 153(2) applies a similar exception to the discharging 
of liabilities. Section 153(3) lists a number of other 
transactions which are specifically not prohibited by section 
151. Section 153(4) exempts lending of money which is part 
of the ordinary business of the company, and financial 
assistance for the purposes of an employees' share scheme. 
Section 154 states that, in the case of public companies, the 
financial assistance permitted under section 153(4) shall only 
be authorised if the net assets are not thereby reduced or, to 
the extent that they are reduced, if the assistance is 
provided out of distributable profits. 

2.6. Section 155 relaxes the prohibition in relation to 
private companies by allowing financial assistance to be 
ratified by a "whitewash" or "gateway" procedure if it does 
not reduce the net assets of the company or if it is made out 
of distributable profits. Section 156 describes the 
statutory declaration by directors and the auditors' report 
which form part of the gateway procedure. Section 157 
descr ibes the special resolution which is required for the 
procedure, and provides for appeals against the resolution by 
minority shareholders. Section 158 lays down time limits 
for the procedure. 



S E CTION 3 — HISTORY OF A PROHIBITION ON FINANCIAL ASSISTANCE 

3.1. A prohibition on financial assistance was first 
introduced in 1929 following the recommendations of the Greene 
Committee and was intended to prevent abuses such as the 
financing of a take-over by a bridging loan which would then 
be repaid out of the assets of the company which had been 
taken over. That prohibition, and section 54 of the 1948 
Act which replaced it, were criticised as difficult to 
understand and liable to penalise innocent transactions while 
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failing to deter guilty ones. In 1962 the Jenkins Committee 
described the prohibition as "an occasional embarrassment to 
the honest without being a serious inconvenience to the 
unscrupulous". These problems were compounded when in 1980 

two cases - Belmont Finance Corporation v Williams Furniture 
Ltd and Armour Hick Northern Ltd v Whitehouse suggested that 
the scope of the provisions might be even wider than had 
previously been thought. The prohibition was therefore 
amended in the 1981 Companies Act, when the whitewash or 
gateway procedure for private companies was introduced. 

BRADY V BRADY 

3.2. The most important development since 1981 has been the 
decision of the House of Lords in Bradv v Bradv [1989] on the 
principal purpose and larger purpose exceptions currently 
contained in subsections 153(1) and (2) of the 1985 Act. 

These were introduced in 1981 to deal with cases where a 
company entered into a transaction in its own commercial 
interests and not solely as a means of giving financial 
assistance to a third party to buy shares in it. They seek 
to limit the prohibition so that financial assistance is only 
caught when it is not part of a larger purpose. 

3.3 In Brady v Brady it was argued that the provision of 
financial assistance by the company in question (Brady Ltd) 
was permitted under section 153(1) because, if the assistance 
had not been provided, it would not have been possible to 
complete a restructuring scheme without which eventual 
liquidation of Brady Ltd was a probable result. The provision 
of financial assistance was therefore part of a larger purpose 
which was in the company's corporate and commercial interests 
and in the interests of its employees and creditors. 

3.4 The House of Lords accepted that the financial 
assistance was given in good faith in the interests of the 
company and that it would, in the long term, be in the best 
interests of the creditors. 

3.5 However, on the question of whether the financial 
assistance was also an incidental part of some larger purpose, 
the House of Lords drew a distinction between the purpose of a 
transaction and the reason for which it was undertaken. The 
Court decided that a larger purpose was not the same as a more 
important reason and therefore the financial or commercial 
advantages flowing from the transaction, although possibly the 
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most important reason for providing the assistance, could not 
constitute part of the larger purpose of the financial 
assistance. The Court held that the purpose of the financial 
assistance was that of enabling the shares to be acquired. 

Thus the financial assistance did not fall within the 
exemption in section 153(1) of the Act. 

3 . 6 The House of Lords was concerned that any other 
construction would have resulted in the prohibition on 
financial assistance having no effect, since it would be 
probable in a very large number of cases involving financial 
assistance that a larger purpose existed. However, a number 
of commentators have since suggested that the effect of the 
decision of the House of Lords has been to reduce severely the 
scope of the exemptions contained in section 153(1) and (2) of 
the Act. 

SECTION 4 ~ OBJE CTIVES OF A PROHIBITION ON FINANCTAT. 
ASSISTANCE 

4.1 . The main specific objectives of a prohibition on 

financial assistance are capital maintenance for creditor 
protection, prevention of misuse of assets by controlling 
shareholders and by directors, and equal treatment of 
shareholders. Xn addition, section 151 serves the necessary 
purpose of implementing Article 23 of the Second Directive. 



CREDITOR PROTECTION 

4.2. Financial assistance for the purchase of shares may in 
some cases result in a depletion of the capital of a company 
which is prejudicial to the interests of the creditors. 

Section 151 exists to prevent this and forms part of a network 
of rules on capital maintenance which generally ensure that 
the capital of a company cannot be used to finance operations 
which might benefit some shareholders at the risk of others, 
the business or creditors. 

4.3. The implication of this is that, in order to protect 
creditors, financial assistance which would reduce the net 
assets of the company beneath the subscribed capital and non- 
distr ibutable reserves (that is , assistance which would reduce 

ie assets of the company to a level below which it could not 
show a profit) should be prohibited. 
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PROTECTION OF COMPANY AND SHAREHOLDERS 



4 -4. The type of scandal which first gave rise to the 

prohibition on financial assistance involved controlling 
shareholders using the assets of the company to pay off the 
debts they incurred in gaining control. In general, there are 
a variety of ways in which a controlling shareholder " can use 
his influence over the company to improve his own financial 
position. If the company's funds are used to assist some of 
its shares to be bought and sold, and this is not the most 
effective use of funds in the interest of the company, then 
the shareholders who do not benefit are being disadvantaged. 
Ideally, such transactions should be prevented when they are 
not in the interests of the company. 

4.5. There is other law to achieve this. If the person who 
has gained control is a director, transactions between him and 
the company are restricted by Part X of the Act. In any case, 
directors have a duty to act in good faith in the best 
interests of the company, and if they do not, there are 
remedies available to the company and in certain cases the 
shareholders. If there are other shareholders, then their 
chief remedy would be to bring an action in the name of the 
company or to bring an action themselves under section 459 of 
the Companies Act 1985. 

4.6. However, the law on directors' duties and 
shareholders' remedies is complex. The Department's view is 
that these remedies alone are not sufficient in special 
circumstances where someone has acquired a controlling 
interest in a company. There is therefore a case for 
prohibiting financial assistance for the acquisitions of a 
controlling interest in a company or for the benefit of a 
person who holds such an interest. 

MARKET MANIPULATION 

4.7 One way in which the market in a company's shares could 
be manipulated is by the company giving assistance to someone 
to buy or sell its shares. In the past, therefore, the 
prohibition on financial assistance has been important in 
preventing market manipulation. There are now other laws 
dealing with this offence, notably section 47 of the Financial 
Services Act 1986, and it is not clear to what extent 
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prevention of market manipulation remains an important 
objective of section 151. 



SECTION 5 - CRITICISMS OF SECTION 151 

5.1. Practitioners and users of the law have pointed to a 

number of problems caused by section 151. One of the 

criticisms is that it is uncertain in effect. The breadth of 
section 151 means that in a large number of types of 
transaction where a company's shares are changing hands it can 
be difficult for those involved to establish that any use of 
the company's assets does not amount to financial assistance. 
Section 151 may therefore cast doubt on any transaction in 
which a company is involved and which puts someone in funds 
who around the same time acquires shares in the company, as 
potentially financial assistance. This may cause cost and 
inconvenience to companies, who have to seek legal advice on a 
wide range of transactions which may, conceivably, breach the 
prohibition. Subsections 153(1) and (2) seek to limit the 
prohibition so that financial assistance is only caught when 
the acquisition is the main purpose of the transaction, but, 
as noted in paragraph 3.6 above, are regarded by some 
commentators as being of limited scope in the light of the 
Brady judgement. The uncertainty surrounding section 151 is 
particularly undesirable as any breach carries with it the 
threat of criminal penalties. 

5.2. A related problem identified by users is that section 
151 may prohibit certain innocent transactions. Specific 
examples where it has been suggested that section 151 may be 
acting as an obstacle include venture capital firms who wish 
to recover their investigation and arrangements costs from the 
company receiving the capital and companies - including 
investment trust companies - who wish to encourage wider 
ownership of their shares, for example by supporting more 
accessible dealing services or corporate PEPs. Other types of 
transactions which it has been suggested may in some 
circumstances be caught by section 151 include group 
reconstructions ; management buyouts, where the managers may 
wish to recover the costs of advice from the acquisition 
vehicle; and indemnities and warranties to underwriters etc 
involved in flotations and other transactions. 
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5.3. Other criticisms of the current law include the 
following; 

(i) the whitewash or gateway procedure is too complex 
and burdensome; 

(ii) section 151 carries criminal penalties. It has 
been suggested that these may be inappropriate for the 
type of breach involved; 

(iii) financial assistance given in breach of section 
151 is void. This may lead to innocent third parties 
being deprived of their rights; 

(iv) certain aspects of the wording of sections 151- 
153 are unclear or ambiguous. For example, there is 
doubt as to whether the use of "subsidiary” in section 
151 prohibits the giving of financial assistance by a 
foreign-incorporated subsidiary for the acquisition of 
shares in its parent company. There is also doubt about 
the application of the exemptions in section 153 to such 
a subsidiary. 



SECTION 6 - APPROACHES TO REFORM 

6.1 There are a number of possible approaches to reform of 
the law on financial assistance. 

1. PUBLIC COMPANIES 

6.1.1 We do not expect there to be an early opportunity to 
amend the Second Directive. Outright repeal of section 151 is 
not therefore an option for public companies. In any case, 
there are strong arguments in favour of a prohibition on 
financial assistance in order to prevent the abuses described 
in Section 4 above. But three possible options for reform of 
the prohibition on the provision of financial assistance by 
public companies exist; 

(i) To retain the existing sections 151-154 in broadly 
their current form, but to clarify and extend the 
exemptions included in section 153 as appropriate; 
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(ii) To reproduce the wording of Article 23 of the 
Second Directive in place of the existing sections 151- 
154 and leave the detailed interpretation for the courts; 

(iii) To restructure sections 151-154 entirely. An 
option for restructuring is set out in Section 7 of this 
paper. 



Amend existing sections 151-154 

6.1.2 Some of the problems of lack of certainty described in 
paragraph 5.1 above derive from particular aspects of the 
drafting of section 151. It might be possible to resolve 
some of the specific difficulties identified by limited 
amendments to the wording of sections 151-155. 

6.1.3 For example, some commentators have suggested in the 
light of the Brady v Brady judgement that sections 153(1) and 
153(2) should be amended so that financial assistance would 
not be prohibited where the ’’predominant reason” for the 
transaction of which it is a part is for the benefit for the 
company. This would mean that one would look at the 
predominant reason rather than the immediate purpose. The 
arguments for an against such an exemption are considered in 
more detail in paragraphs 7.1.12 to 7.1.16 below. 

6.1.4. Adding to the list of exemptions in section 153 might 
also provide at least a partial solution to the criticism that 
section 151 prohibits innocent transactions although there 
would always be the constraint that any new exemptions for 
public companies would have to be compatible with Article 23 
of the Second Directive. 

6.1.5. The disadvantage of this approach is that it 
provides relatively limited scope for simplification and 
clarification. The prohibition on financial assistance is 
already highly complex; further amendments are likely to add 
to its complexity. Although it might be possible to devise 
amendments which would go some way towards addressing the 
problems described in Section 5, it is unlikely that all the 
difficulties identified could be fully addressed in this way. 
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(ii) Reproduce Article 23 



6.1.6 Article 23 of the Second Directive is on the face of 
it much simpler than the current text of sections 151-155. 

The majority of other Member States have implemented. Article 
23 simply by reproducing it in their national legislation. 

We could adopt a similar approach in the UK. It would then 

be for users of the law and the courts to take a view on 
whether specific transactions fell within the general 
prohibition as defined in the Second Directive. 

6.1.7 This would also reduce any potential for legal 
uncertainty which may arise as a result of having UK 
legislation which is different in form from the EC legislation 
it implements. 

6.1.8 There are two main problems with this approach. 

Legal tradition in the UK differs greatly from that in most of 
the rest of Europe. UK legislation is usually much more 
detailed than EC legislation and our national courts have 
traditionally interpreted the law literally rather than 
purposively. This mismatch of UK and European legal 
traditions means that simply reproducing Article 23 is likely 
to lead to considerable uncertainty for practitioners. 

6.1.9 The second problem is that Article 23 may not cover 
all the transactions which ought to be prohibited. For 
example, it does not prohibit financial assistance provided by 
a wholly owned subsidiary. The absence of such a prohibition, 
which has been a part of our domestic law since 1948, is a 
serious loophole. It would therefore be necessary to add to 
the wording of Article 23 in order to ensure that all 
objectionable transactions were covered by the prohibition. 

(iii) Restructure sections 151-154 

6.1.10 The third alternative is to begin anew and 
restructure sections 151-154 entirely, taking the current 
drafting of sections 151-154 and the wording of the Article 23 
of the Second Directive as starting points. This appears to 
provides the greatest scope for improving the existing 
legislation. It depends however upon whether it is possible 
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to devise legislation which is effective both in implementing 
Article 23 and in ensuring that the objectives in Section 4 
are fully achieved. A possible way forward is considered 
further in Section 7 below. 



2 . PRIVATE COMPANIES 

6.2.1 Article 23 of the Second Directive applies only to 
public companies. There is thus no obligation at present 
under EC law to prohibit financial assistance for private 
companies and if the option in 6.1.1(ii) above was adopted, no 
prohibition would exist in UK legislation. However, the 
objectives of the prohibition on financial assistance 
described in Section 4 apply equally to private and public 
companies. There are therefore strong arguments against 
disapplying section 151 for private companies entirely. 

6.2.3 However, any clarification or relaxation of the 
existing prohibition which could be identified for public 
companies could be extended to private companies. Private 
companies are already permitted to provide financial 
assistance so long as the gateway procedure in sections 155 - 
158 is followed. However, the steps required to be 
followed under this procedure impose a significant cost on 
companies. In addition, therefore, views are sought on a 
number of proposals for simplification of the existing gateway 
procedure in Section 7 below. 

SECTION 7 - A POSSIBLE WAY FORWARD 

1. STRUCTURE OF THE PROHIBITION 

7.1.1 The present structure of the provisions on financial 

assistance consists of a broad general prohibition, with 
limited exceptions, applying both to public and private 
companies (sections 151-154) ; and a gateway procedure 
available only to private companies (sections 155-158) . The 
Department's suggestion is that section 151-154 might be 
replaced by a two-tier structure. The first tier would 

prohibit, for public companies only, the types of assistance 
within the scope of Article 23. It would thus implement 
Article 23. The second tier would apply to all financial 
assistance except that covered by the first tier. It would 
thus apply to all financial assistance by public companies not 
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within the scope of Article 23, and to all financial 
assistance by private companies. 

7.1.2 This approach should offer a number of advantages. 
Firstly, a return to first principles should enable the UK to 
draft legislation which would better prohibit objectionable 
financial assistance while permitting innocent financial 
assistance. Secondly, by bringing UK legislation closer to 
that of the Second Directive, it should reduce the scope for 
uncertainty which may arise from having UK legislation which 
is very different in form from the EC legislation it 
implements. Thirdly, it should enable us to ensure that the 
gateway procedure is made available to all types of financial 
assistance which are not prohibited by the Second Directive. 

A more detailed description of the two-tier structure follows 
(a summary is also included in Annex A) . 

The two-tier structure 



First Tier 



7.1.3 This tier would apply to public companies and would 
prohibit the financial assistance prohibited by Article 23.1. 
However, it could give rise to uncertainty merely to repeat 
the words of the Directive. Some clarification might 
therefore be required. 

7.1.4 For example, the Second Directive prohibits financial 

assistance in the form of an advance of funds, a loan, or 
security. An advance of funds is arguably wider than a gift, 
the expression used in section 152(a) (i). The term "loan" 

is well recognised in UK law. However, section 152 (1) (a) (iii) 
gives an extended meaning to the term loan in order to ensure 
that this part of the prohibition cannot be circumvented; it 
may be necessary to include that extended definition in the 
first tier in order fully to comply with the Directive. The 
Department would therefore need to consider further what, if 
any, elaboration would be needed in the first tier of the 
terms "advance of funds" and "loan" in order to ensure full 
compliance with the Second Directive. 

7.1.5 The meaning of the term "security" depends on the 
context in which it is used. In the case Singer v Williams 
[1921] it was held that while security generally consisted of 
a right to resort to some fund or property for payment, other 
forms of security (such as a personal guarantee) could not 
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necessarily be excluded. In view of this and the objective of 
Article 23 of the Second Directive, the Department's view is 
that the term "security” has a wide meaning and would include 
guarantees and indemnities whether or not secured on property. 

7.1.6 The financial assistance prohibited by the first tier 
would not be eligible for the gateway procedure. The first 
tier might however contain certain exemptions. These are 
considered in more detail in paragraphs 7.1.10 to 7.1.19 
below. 

Second tier 

7.1.7 The second tier would apply to financial assistance to 
public companies other than that prohibited by the first tier, 
and to all financial assistance by private companies. Thus, 
in the case of public companies it would cover financial 
assistance by subsidiaries for the purpose of an acquisition 
of shares in a parent company, and financial assistance other 
than an advance of funds, a loan, or security (the precise 
nature of this financial assistance would depend on the 
conclusions reached on a number of other points raised in this 
paper) . 

7.1.8 It would be necessary to ensure that there was no gap, 
and no overlap, between the first and second tiers. This 
could be achieved by providing that, in the case of public 
companies, the second tier did not apply to any financial 
assistance prohibited by the first tier. 

7.1.9 The gateway procedure would apply to this tier for 
public companies as well as private. 

Exemptions 

7.1.10 The exceptions specifically permitted by the Second 
Directive would be included for both the first and second 
tiers. Both would therefore include an exception for 
employee share ownership schemes along the lines of that 
currently contained in section 153(4) which exempts the 
lending of money by a company in the ordinary course of its 
business and financial assistance for the purpose of 
facilitating employee share ownership. The exceptions now 
listed in section 153(3) could also apply to both tiers. 
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7.1.11 In addition, the Department would need to consider 
further the scope and case for any further exemptions, 
including in particular two further general exemptions: 

A w predominant reason" or similar exemption 

7.1.12 The "principal purpose" exemptions in section 153(1) 
and (2) are permitted by the measure of flexibility given by 
the phrase "with a view to the acquisition of shares" in the 
Second Directive. However, the scope of those exemptions are 
regarded as of limited value in the light of the way the 
section was interpreted by the House of Lords in Brady v 
Brady . 

7.1.13 One of the suggestions which has been made in the 
light of the Brady v Brady judgement is that the existing 
exemptions in sections 153(1) and (2) should be replaced by 
one which would permit financial assistance given in good 
faith where the predominant reason for the transaction was to 
achieve an objective which was in the interests of the company 
rather than to acquire shares in it; the acquisition of shares 
would be only an incidental part of a wider purpose. An 
exemption along these lines might cover, for example, company 
schemes to provide reduced dealing costs for shareholders or a 
payment made by a company in the acquisition of assets, goods 
or services in the course of business at a price negotiated at 
an arms' length basis, irrespective of the use to which the 
recipient puts the payment received. The Law Society 
advocated an exemption along these lines in a Memorandum 
published in September 1990. Two questions arise. 

7.1.14 The first is whether such an exemption would be 
desirable. The Brady v Brady case provides a useful 
demonstration of the arguments both for and against. On the 
one hand, unless required to do so by the Second Directive, 
there seems little reason to prohibit financial assistance 
given in good faith which forms part of a wider transaction 
which is in the interests of the company and, as was the case 
in Brady v Brady, in the long term interests of the creditors 
since such assistance would not breach the policy objectives 
described in Section 4.2. On the other, it might be 
possible to argue in a wide range of cases involving financial 
assistance that the assistance was not an end in itself but 
formed part of a transaction with the predominant reason of 
obtaining a benefit for the company. Thus, to create an 
exemption for such transactions could rob the general 
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prohibition on financial assistance of much of its force. 
Moreover, a transaction which is beneficial to the company may 
not necessarily be in the interests of the creditors. It is 
arguable therefore that such transactions, even if not 
prohibited by the Second Directive, should be prohibited but 
be subject to the gateway procedure. A further difficulty 
would be in deciding what was meant by the test "in the 
interests of the company"; in Brady v Brady, the House of 
Lords considered not only whether the transaction would 
advance the company's commercial or corporate interests but 
whether it was in the employees' interests. 

7.1.15 The second is whether the exemption should apply to 
both tiers. If the view were taken that an exemption would be 
desirable it could be applied to the second tier. However, 
it could be applied to the first tier only if it was 
compatible with Article 23 of the Second Directive. Whether 
it was compatible would depend on the scope of the exemption 
being proposed. Views are sought, therefore, on the 
following questions; 

(i) whether such an exemption would be desirable; 

(ii) how such an exemption should be framed. (In their 
Memorandum, the Law Society suggested that financial 
assistance given for the predominant reason of obtaining 
a benefit for the company (and not simply a benefit for 
its shareholders or any of them) should be lawful. 

Another alternative might simply be to dispense with the 
"principal purpose" condition in sections 153(1) and (2) 
and allow any financial assistance which is given in good 
faith and in the interests of the company.) 



A "de minimis" exemption 

7.1.16 It has been argued that financial assistance which 
does not materially reduce the net assets of the company 
should be permitted by way of a "de minimis" exemption. Such 
a provision might assist, for example, in cases such as the 
provision of venture capital involving the payment of certain 
fees and expenses, or the payment of fees for other advisory 
services in connection with an issue or purchase of shares. 

7.1.17 A "de minimis" exemption could apply to the second 
tier. As with the exemption considered in paragraphs 7.1.12 
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to 7.1.15 it also may be possible to extend it to the first 
tier if it was possible to frame an exception that was 
consistent with Article 23. The purpose of the Second 
Directive is to co-ordinate rules on the maintenance and 
alteration of capital in order to protect the interests of 
creditors and shareholders. A reduction in capital which is 
not material will not materially affect the interests of 
creditors or shareholders. Thus, interpreting Article 23 
purposively, there may be scope within the first tier of a 
two-tier structure for a "de minimis provision" . It could 
not, however, be defined by reference to net assets not being 
reduced because article 23.2 contains a specific exception 
permitting certain types of financial assistance only where 
net assets are not reduced. 

7.1.18 Views are sought on how such an exemption might be 
defined bearing in mind the terms of Article 23. 



General provisions common to both tiers 

7.1.19 The provisions for offences and penalties (see 

Section 9 of this paper) , and any clarification of the law on 
transactions entered into in breach of the prohibition (see 
Section 10) , would be common to both tiers. 



2. THE GATEWAY PROCEDURE - EXTENSION AND SIMPLIFICATION 
Extension of the gateway procedure 

7.2.1 At present, the gateway procedure is available only to 
private companies. The Department wishes to consider whether 
it should be extended to financial assistance by public 
companies not prohibited by the Second Directive. If, in the 
light of consultation, the existing structure of the 
prohibition is retained, it should be possible to achieve 
this, although complicated new provisions may need to be 
drafted. If the two-tier structure outlined in this paper is 
adopted, this would be achieved by making the gateway 
procedure available for all assistance covered by the second 
tier. 
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Simplification of the whitewash or gateway procedure 



7.2.2. The Department also wishes to consider the scope for 
relaxation of the gateway procedure. The objective would be 
to make the procedure simpler while still maintaining an 
adequate degree of protection for creditors and shareholders. 
The following possible options for simplification have been 
identified: 

Removal of the net assets test 

7.2.3 Under section 155(2), the gateway procedure can be 
used only if the net assets are not reduced or, if they are, 
if the financial assistance is made out of distributable 
profits. This requirement is in line with the general 
principles of capital maintenance. These principles exist in 
order to protect creditors from a reduction of capital which 
could threaten the company's solvency. However, creditors 
are also protected under the gateway procedure by the 
declaration of solvency which the directors' are required to 
provide and by the auditors' report. Arguably, this may be a 
better indication of a company's solvency than the net assets 
test. Views are sought therefore on whether the net assets 
test in section 155(2) needs to be retained. 

Amending the information to be contained in the statutory 
declaration and/or auditors' report 

7.2.4 The statutory declaration to be provided by the 
directors and the auditors' report are the key test of the 
company's solvency. The directors are required to state that 
they have formed the opinion that there will be no grounds on 
which the company could be found unable to pay its debts; and, 
if it is intended to wind the company up within twelve months, 
that the company will be able to pay its debts in full within 
twelve months of the commencement of the winding up or, in any 
other case, as they fall due during the year following the 
provision of the financial assistance. In doing so, they are 
required to take into account contingent and prospective 
liabilities relevant under section 122 of the Insolvency Act. 
The company's auditors are required to confirm that they have 
enquired into the state of affairs of the company and that 
they are not aware of anything to indicate that the directors' 
opinion is unreasonable. 
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7.2.5 It has been suggested that these requirements are 
onerous and expensive to fulfil. In particular, it has been 
suggested that a full audit is often required in order to 
ensure that the requirements of section 156 are fully complied 
with. Particular elements of the legislation which it has 
been suggested may lead to a full audit being required in each 
transaction involving financial assistance include the 
following; 

(i) the requirement in section 156(2) for the statutory 
declaration to testify, in effect, that there would be no 
circumstances under which the company would be unable to 
pay its debts for a period of twelve months after the 
provision of the financial assistance; 

(ii) the requirement in section 156(3) for the statutory 
declaration to take into account "contingent and 
prospective liabilities". Under accounting standards, 
annual accounts do not take account of such liabilities 
where they are remote; 

(iii) the requirement in section 156(4) for the auditors 
to confirm that they have "enquired into the state of 
affairs of the company" is so open-ended as to require 
enquiry into all aspects of the company's affairs. It 
has been suggested that in practice this leads to 
pressure on auditors not only to perform a full scale 
audit but also an extensive working capital review 
normally associated with prospectus type documents. 

7.2.6 Removing the requirement for a directors' declaration 
or auditors' report completely would probably weaken the 
protection provided for creditors to an unacceptable degree. 
There is a question however whether a more limited review by 
the auditors would add a worthwhile safeguard. Views are 
therefore sought on whether the current legislation relating 
to the directors' statement and auditors' report imposes an 
unnecessarily heavy burden; and, if it does, on how it might 
be amended. Any amendments would need to take into account 
relevant Auditing Standards and Guidelines. 



Relaxation of the procedure for approval bv the shareholders 

7.2.7 Section 155(4) requires financial assistance to be 
approved by special resolution. Section 157 then sets out the 
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procedure to be followed. Under this procedure, the special 
resolution must be passed within a week of the date on which 
the directors make the statutory declaration. An 
application may be made to the court for cancellation of the 
resolution by holders of 10% of the share capital or, if the 
company is not limited by shares, by not less than 10 per cent 
of the company's members. A special resolution is not 

effective unless the statutory declaration and auditors' 
report have been made available for inspection at the meeting 
at which the resolution is passed. 

7.2.8 Approval of financial assistance by the general 
meeting is the key protection provided for shareholders under 
the gateway procedure. The provision allowing dissenting 
shareholders to apply to the court for cancellation of the 
resolution provides a simpler and more direct remedy than that 
contained in section 459 of the Act; this is in the interests 
of both the company and the shareholders. However, options for 
relaxing these requirements might include; 

(i) extending the period of one week after the date of 
the statutory declaration within which a resolution must 
be passed; 

(ii) changing the requirement for a special resolution 
to a requirement for an ordinary resolution; 

(iii) increasing to 15% the percentage of dissenting 
shareholders required in order to make an application to 
the court for cancellation. 

Views are sought on these suggestions for relaxing the 
procedure for shareholder approval in section 157; other 
suggestions are also invited. 



Increasing the time period within which financial assistance 
is permitted to be given 

7.2.9 Sections 158(2) - (4) state that financial assistance 
may not be provided earlier than four weeks after the special 
resolution is passed (unless the vote is unanimous) or later 
than eight weeks after the directors make their statutory 
declaration. 
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7.2.10 The four week time limit exists to ensure that 
dissenting shareholders have an opportunity to exercise their 
right to apply to the court; the eight week limit exists to 
ensure that an out of date statutory declaration cannot be 
relied upon for the giving of financial assistance. There is 
clearly a need for both a "not before" and a "not after" 
threshold. However, views are sought on whether the time 
period within which financial assistance may be provided 
should be extended; and if so, by how long. 



SECTION 8 - PENALTIES 

8.1 Section 151(3) provides that, if a company acts in 
contravention of section 151, it is liable to a fine, and 
every officer of it who is in default is liable to 
imprisonment or a fine, or both. These penalties act as a 
powerful deterrent. However, because of the range and 
complexity of section 151, breaches can range from the 
deliberately fraudulent to the genuinely accidental. 

8.2 The question therefore arises whether the penalties for 
a breach of section 151, or certain breaches of it, should be 
made more flexible. One possibility might be to introduce 
civil penalties or consequences (for example, enabling the 
company, its shareholders or its creditors to require 
repayment of the assistance, possibly with some additional 
financial penalty) if it could be demonstrated, in a case 
where there had been a breach of section 151, that the 
financial assistance had been given in good faith and in the 
interests of the company. Consideration will therefore be 
given to whether and if so how the penalties for a breach of 
section 151 should be amended. 



SECTION 9 - POSITION OF THIRD PARTIES 



9.1 The existing statutory provisions do not deal in detail 
with the validity or otherwise of a transaction under which 
financial assistance is given or with the civil liability of 
those involved in the transaction. An analysis of the 
existing case law is set out in Annex B. In general, however, 
an agreement to provide unlawful financial assistance is 
unenforceable by either party to it; if the company has 
actually given the financial assistance, the transaction is 
void. If what is involved is a mortgage, guarantee or 
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indemnity, the party to who it was given cannot sue on it. 
Uncertainty as to the possible voidness of transactions may 
actually inhibit third parties such as banks from becoming 
involved in transactions involving financial assistance. 

Some commentators have therefore suggested that the rights of 
third parties should be affected only if it could be shown 
that they knew, or ought reasonably to have known, that the 
company was acting or proposing to act in breach of the 
prohibition. 

9.2 Consideration will therefore be given as to whether and 
if so how the validity of transactions and the position of 
innocent third parties in the event of a breach of section 151 
should be clarified in the legislation. 



SECTION 10 - QUESTIONS ON WHICH VIEWS ARE SOUGHT 

10.1 The Department is interested to receive views on any of 
the issues raised in this paper or on any other points 
relating to the prohibition on financial assistance, A 
number of detailed questions on which views are sought have 
already been highlighted. In addition, the Department would 
be interested to hear views on the following questions: 

(i) What elements of the prohibition on financial 
assistance give rise to uncertainty? What if any ways 
have been found of dealing with these problems? 

(ii) What sort of innocent transactions may fall foul 
of section 151? What if any ways have been found of 
ensuring that innocent transactions remain within the law 
and to what extent are the procedures involved 

burdens ome? 

(iii) Which of the approaches to reform of the 
legislation set out in Section 6 do you favour? 

(iv) Would the two-tier approach set out in Section 7 
help? If it would, are there particular elements of the 
existing legislation which should be preserved? 

(v) What exemptions do you think should be included and 
how should they be defined? 
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(vi) Do you consider that the gateway procedure should 
be extended to cover transactions by public companies 
which are not prohibited by the Second Directive? 

(vii) Is the existing gateway procedure burdensome in 
practice? What amendments would you like to see? 

(viii) Are there any other amendments to sections 151- 
158 which you consider should be made? 

(ix) Do you consider that the penalties for a breach of 
section 151 are appropriate? If not, what alternative 
sanctions do you suggest might be introduced? 

(x) Do you consider that the position on validity of 
transactions in breach of section 151, and the position 
of third parties, requires clarification or amendment? 

11.2 Responses are sought by 14th January 1994 and should 
be addressed to: 

Melanie Lehmann 
Companies Division 
Department of Trade and Industry 
Room 502 

10-18 Victoria Street 
London SW1H ONN 
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ANNEX A - SUMMARY OF THE DEPARTMENT'S PROPOSED TWO TIER 
APPROACH 



FIRST TIER 
Would prohibit: 

A public company from: 

(i) advancing funds; 

(ii) making loans 
["loans" elaborated if 
necessary to ensure 
compliance with the 
Second Directive] ; or 

(iii) providing 
security f "security" 
would include 
guarantees and 
indemnities] ; 

with a view to the 
acquisition of shares. 

Would exempt; 

The transactions currently 
contained in sections 153(3) 
and 153(4) of the Companies 
Act 1985. 

Further consideration would 
be given to the scope for 
other exemptions in the 
light of responses to 
consultation . 



SECOND TIER 

Would prohibit: 

A public company from 
providing types of financial 
assistance other than an 
advance of. funds, a loan or 
the provision of security. 

A private company from 
providing financial 
assistance for the purpose 
of an acquisition of its own 
shares . 

A public or private company 
subsidiary from providing 
financial assistance for the 
purpose .of an acquisition of 
shares m its parent 
company . 

Would exempt: 

The transactions currently 
contained in sections 1537 3) 
and section 153(4) of the 
Companies Act 1985. 

Financial assistance given 
m good faith the main 
purpose or reason for which 
is to obtain a benefit for 
the company [subject to 
further consideration of the 
case for and wording of such 
an exemption] . 

"De .minimis" financial 
assistance [subject to 
consideration of the 
definition of "de minimis"]. 



Gateway procedure 

Would not be available to 
any assistance covered by 
the first tier. 



Gateway procedure 

Would be available to all 
financial assistance 
prohibited by the second 
tier. 
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ANNEX B - VALIDITY OF TRANSACTIONS IN BREACH OF SECTION 151 
AND POSITION OF THIRD PARTIES 

1- An agreement to provide unlawful financial assistance is 
unenforceable by either party to it (Brady v Brady) . It 
appears that the illegality of the financial assistance given 
or provided by the company does not taint other connected 
transactions unless the obligation to acquire the shares and 
the obligation to provide financial assistance form part of a 
single composite transaction ( South Western Mineral Company 
Ltd v Ashmore [ 1967 ] 1WLR 1110 and Carney v Herbert [1985] AC 
301) . 

2. If the company has actually given the financial 
assistance, the transaction is void. If what is involved is 
a mortgage, guarantee or indemnity, the party to whom it was 
given cannot sue on it ( Heald v O'Connor [ 1971] 1WLR 497]). 
Since any mortgage would be void, it would seem to follow that 
a bona fide purchaser of it without notice would not be able 
to enforce it either. Some commentators have suggested that 
the rights of third parties should be affected only if it 
could be shown that they knew, or ought reasonably to have 
known, that the company was acting or proposing to act in 
breach of the prohibition. 

3. If the transaction has been completed, the company may be 
able to recover what it has lost from its directors or other 
officers or from third parties. In the case of directors and 
other officers such a claim would be based on misfeasance. 

In the case of third parties the claim would probably be based 
on constructive trust on the ground that the director 
committed the equivalent of a breach of trust when it caused 
the company's assets to be used for an unlawful purpose and 
recipients become constructive trustees of the assets as a 
consequence. In Steen v Law [1964] AC287 the Court held that 
directors and other officers were liable even though they did 
not know the transaction was unlawful . Other participants 

would be liable if they had actual or constructive knowledge 
which should have led. them to realise that they were taking 
part in an unlawful or dishonest activity. 
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ANNEX C - ARTICLE 23 OF THE SECOND DIRECTIVE (77/91/EEC) 



Article 23 

1. A company may not advance funds, nor make loans, nor 
provide security, with a view to the acquisition of its shares 
by a third party. 

2. Paragraph 1 shall not apply to transactions concluded by 

banks and other financial institutions in the normal course of 
business, nor to transactions effected with a view to the 
acquisition of shares by or for the company's employees or the 
employees of an associate company. However, these 
transactions may not have the effect of reducing the net 
assets below the amount specified in Article 15(1) (a). 

3. Paragraph 1 shall not apply to transactions effected with 
a view to acquisition of shares as described in Article 

10(1) (h) . 
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Provisions applying lo both public and private companies 

151. Financial assistance generally prohibited 

(I) Subject to the following provisions of this Chapter, where a person is 
acquiring or is proposing to acquire shares in a company, it is not lawful ior the 
company or any of its subsidiaiies to give financial assistance directly or 
indirectly for lire purpose of that acquisition before or at the same time as the 
acquisition takes place. 

(2) Subject to those provisions, where a person has acquired shares in a 
company and any liability has been incurred (by that or any other person), for 
the purpose of that acquisition, it is not lawful for the company or any ol its 
subsidiaries to give financial assistance directly or indirectly for the purpose of 
reducing or dischatging the liability so incurred. 

(3) If a company acts in contravention of this section, it is liable to a fine, 

and every otliccr of it who is in default is liable to imprisonment or a tine, or 
both. (1511 

152. Definitions for this Chapter 
(1) In this Chapter — 

(a) “financial assistance” means — 

(i) financial assistance given by way of gift, 

(ii) financial assistance given by way of guarantee, security or 
indemnity, other than an indemnity in respect of the indemnificr’s 
own neglect or default, or by way of release or waiver, 

(iii) financial assistance given by way of a loan or any other agreement 
under which any of the obligations of the person giving the 
assistance are lo be fulfilled at a lime when in accordance with 
the agreement any obligation of another parly to the agreement 
remains unfulfilled, or by way of the novation of, or the 
assignment of rights arising under, a loan or such other agreement, 
or 

(iv) any other financial assistance given by a company the net assets 
of which are thereby reduced to a material extent or which has 
no net assets; 

(b) "distributable profits”, in relation lo the giving of any financial 

assistance - 



(i) means those profits out of which the company could lawfully 
make a distribution equal in value to that assistance, and 
LVucludes, in a case where the financial assistance is or includes a 
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disti ihulioii ol (lull asset, would niulci section 276 (di.sli ilnilions 
in kind) be available for dial purpose, 



(c) "distribution" has Ihe meaning given by section 263(2). 

(2) In subsection (l)(o)(iv), “net assets" means the aggregate of the 
company’s assets, less the aggregate of its liabilities ("liabilities” to include any 
provision for liabilities or charges within paragraph 89 of Schedule 4). 

(3) In this Chapter — 

(u) a reference to a person incurring a liability includes his changing his 
financial position by making an agreement or arrangement (whether 
enforceable or unenforceable, and whether made on his own account 
or with any other person) or by any other means, and 
(h) a reference to a company giving financial assistance for the purpose 
of reducing or discharging a liability incurred by a person for the 
purpose of the acquisition of shares includes its giving such assistance 
for the purpose of wholly or partly restoring his financial position to 
what it was before the acquisition look place. |I52| 



153. Transactions not prohibited by s 151 

(I) Section 1 51(1) does not prohibit a company from giving financial assistance 
for the purpose of an acquisition of shares in it or its holding company if — 

(a) the company’s principal purpose in giving that assistance is not to 
give it for the purpose of any such acquisition, or the giving of the 
assistance for that purpose is but an incidental part of some larger 

purpose of the company, and — 

(/;) the assistance is given in good faith in the interests of the company. 

(2) Section 151(2) does not prohibit a company from giving financial 
assistance if— 

(a) the company’s principal purpose in giving the assistance is not to 
reduce or discharge any liability incurred by a person for the purpose 
of the acquisition of shares in the company or its holding company, or 
the reduction or discharge of any such liability is but an incidental 
part of some larger purpose of the company, and 
(/>) the assistance is given in good faith in the interests of the company. 

(3) Section 151 does not prohibit — 

(a) a distribution of a company’s assets by way of dividend lawfully made 
or a distribution made in the course of the company’s winding up, 

(/») the allotment of bonus shares, 

(c) a reduction of capital confirmed by order of the court under section 
137, 

(r/) a redemption or purchase of shares made in accordance with Chapter 
VII of this Part, 

(e) anything done in pursuance of an order of the court under section 425 
(compromises and arrangements with creditors and members), 

(/) anything done under an arrangement made in pursuance of [section 
110 of the Insolvency Act] (acceptance of shares by liquidator in 
winding up as consideration for sale of properly), or 
( S ) anything clone tinder an arrangement made between a company and 
its creditors which is binding on the creditors by vi' listcnJpar! I of 
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(4) Section 151 does not prohibit 

(ti) where (he lending of money is part of the ordinary business of the 
! company, the lending of money by the company in the ordinary course 

of its business, 

[(/>) the provision by a company, in good faith in the interests of the 
company, of financial assistance for the purposes of an employees’ share 
scheme,] 

((/>/?) without prejudice to paragraph (/?), the provision of financial 
assistance by a company or any of its subsidiaries for the purposes ol or 
in connection with anything done by the company (or [a company in the 
same group]) for the purpose of enabling or facilitating transactions in 
shares in the first-mentioned company between, and involving the 
acquisition of beneficial ownership of those shares by, any of the 
following persons — 

(i) the bona fide employees or former employees of that company or 
of another company in the same group; or 
(ii) the wives, husbands, widows, widowers, children or stepchildren 
under the age of eighteen of any such employees or former 
employees,] 

(c) the making by a company of loans to persons (other than directors) 
employed in good faith by the company with a view to enabling those 
persons to acquire fully paid shares in the company or its holding 
! company to be held by them by way of beneficial ownership. 

[(5) for the purposes of subsection (4 ){hh) a company is in the same group 
as another company if it is a holding company or subsidiary of that company, 
ora subsidiary of a holding company of that company.] 1 153] 

NOTES 

Swb-s (3)(/), (#): amended by llic Insolvency Act 1986, s 439(1), Sell I 3, Pi 1. 

Sub-ss (4)( hb), (5): inserted by ibe Financial Services Acl 1986, s 196, as from I December 1987. 
Sub s (4)(/>) and Ibe words in square brackets in sub s (4 )(/»/») were substituted, and suh-s (5) (as 
added by ibe Financial Services Acl 1986, s 196(3)), was substituted, by C’A 1989, ss 1 32, 144(4), 
Sell 18, para 33. 

154. Special restriction Tor public companies 

| (!) In the ease of a public company, section 153(4) authorises the giving of 

financial assistance only if the company has net assets which arc not thereby 
j reduced or, to the extent that those assets are thereby reduced, if the assistance 

! is provided out of distributable profits. 

! (2) For this purpose the following definitions apply — 

(a) "net assets” means the amount by which the aggregate of the 
company’s assets exceeds t he aggregate of its liabilities (taking the 
amount of both assets and liabilities to be as staled in the company’s 
1 accounting records immediately before the financial assistance is 

j given); 

| (/;) "liabilities” includes any amount retained as reasonably necessary lor 

the purpose of providing for any liability or loss which is either likely 
to be incurred, or certain to be incurred but uncertain as to amount or 
as to the date on which it will arise. |154| 



Private companies 

155. Relaxation of s 151 for private companies 

(I) Section 151 docs not prohibit a private company from giving financial 
Library Cff^itiS^¥ib l rf a Ohi^ C!C ^ ,C act l u ‘ s ' l ‘ on of Shares in question is or was an 



